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Avrising out of Order-in-Original No SD-02/REF-180/DRM/2015-16 Dated 30.11.2015
Issued by Asstt. Commr., STC, Div-l, Service Tax, Ahmedabad

g arfeTal &7 -9 Ud gem _Name & Address of The Appellants

M/s. Rasna Pvt Itd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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- Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under. sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &

penalty levied is isf;m,'oJre‘:.’than-.five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amo%’@dj":sé’eri’c:g‘;;,tax'-& interest demanded & penalty levied is more than fifty
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Lakhs rupees, in&the form:of crossed bank draft in favour of the Assistant Registrar of the
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Sector-Bank of the place where the bench of Tribunal is situated.
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(iliy ~ The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (0lO) to apply to
the Appellate Tribunal. .
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2. One copy of application or O..O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i amount determined 'under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an Iappeal :agamsf thls order shall lie before the Tribunal on
payment of 10% of the duty1den*{anded where duty or duty and penalty are in dispute, or
penalty, where penalty alone,is n] dlspute
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ORDER IN APPEAL

M/s Rasna Pvt. Ltd., Opp.’"S?é"ars Tower, Giulbai‘TeIira, Ahmedabad -380015
Ahmedabad (hereinafter referred to as ‘appellants’) have filed the present appeals
against the Order-in-Original number SD-02/REF-180/DRM/2015-16 dated
30.11.2015 (hereinafter referred to as ‘impugned orders’) passed by the Asst.
Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad (hereinafter referred to

as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants (STC No. AAAC W4408
M ST002 ) had filed refund claim under Section 11B of CEA 1944 of Rs11,37,735/-
on 16.04.15 on ground that they have wrongly paid service tax during April 2013 to
March 2014 on specified services on which exemption was available to appellant
under ‘Sr. No. 21(d) of Notification No. 25/20%2-ST dt. 26.06.2012 as amended
vide 3/2013-ST dated 01.03.2013. Appellant submitted revised claim of
Rs.8,65,318/- on 18.05.2015 for service tax payment made vide various challans
falling between 17.06.2013 to 31.03.2014. Refund was sought on premise that
transportation of fruit based goods manufactured by appellant are eligible for

exemption from payment of service tax on freight w.e.f 01.04.2013.

3. SCN dated 15.07.2015 proposing rejection of claim was issued on ground that
claim has been filed after expiry of one year from payment of service tax hence
refund of Rs. 8,65,318/- is hit by limitation of time bar under Section 11B. No.any ..

other issue was raise except time bar in SCN.

4, Adjudicating authority rejected the refund of Rs. 8,65,318/- vide impugned
OIO on limitation ground of 11B of CEA 1944. Being aggrieved with the impugned
order, the appellants preferred an appeal on 27.01.2015 before the Commissioner
(Appeals) with ground of appeal. It is contended in the appeal that-

(1) The impugned order is arbitrary and bad in law. Order suffers from the
vice of gross non-application of mind, therefore deserves to be

quashed and set aside.

(ii) Adjudicating authority has erred in not appreciating the various goods
manufactured are squarely covered under said notification. Service
provided by GTA in transporting foodstuff including flours , tea, coffee,
jeggrey, sugar, milk product, salt and edible oil, excluding alcoholic
‘beverages thereof are exempted. Appellant is  manufacturing and

transpo‘rgr-lg—;@qq\ stuff such as Rasna fruit squash, crystals, instant
<O

drink mf>5 it-puilp.etc hence exemption is available. %&
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(iii) Claim is wrongly rejected on the basis of non-submission of documents
as appellant has produced sampie copy and showed readiness to make
available all document at appellant premises if officer is deputed to

‘ verif&l the same.

(iv) Any service provided by GTA with respect to aforesaid food items, the
same shall be exempted from the payment of service tax and as, due
to reverse charge mechanism, the said benefit would be available to

- service recipient.
(v) OIO may please be set aside with consequential reliefs.

5. Personal hearing in the case was granted on 21.07.2016 and Shri Mukesh
Matrej, Consultant of appellant and Shri Uday Joshi, Advocate on behalf of appellant
appeared before me and reiterated the ground of appeal and stated that when they
were not required to péy duty, its deposit and limitation is not applicable. They

submitted following citation-
(1) Geojit BNP Paribas Finance Services Ltd V/s C.C.E, CUS & S.T., Kochi-

2015(39)STR 706 (Ker.

(i) Commr. Of C.Ex., Barglore-I V/s Sun Electronics. T echm.!@gi.esmLtdt T an

2015939) STR 709 (Kar).

(iii) Commr. Of C.Ex., Banglore-III V/s Motorola India Pvt. Ltd. 2008 911)
STR 555 (kar.) =

6. I have carefully gone through the facts of the case onrecords, grounds of
appeal in the Appeal Memorandum, citation judgments produced and oral
submissions made by the appellants at the time of personal hearing. No where in
ground of appeal or during course of hearing it is contended that service received is
“non taxable”. Appellant is of all clear view that service received is “taxable” but

said services are eligible for exemption and consequently the refund.

7. Prime issue before me is to decide whether in facts and circumstances of
present case the limitation of one.year bar as provided under section 11B is
applicable or otherwise. Appellant has not contended in appeal memo regarding
limitation period. It is only during the course of hearing it is argued that they were
not required to pay duty, thereforg‘[weposit” and limitation under section 11B is

not applicable.
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8. Judgments of Geojit BNP Paribas Finance Services Ltd V/s C.C.E, CUS & S.T,,
Kochi- 2015(39)STR 706 (Ker.) and Commr. Of C.Ex., Banglore-III V/s Motorola
India Pvt. Ltd. 2008 911) STR 555 (kar.) relied upon by appellant are applicable to

them as refund is related to tax paid on non taxable goods/service.

9. In view of above, appeal filed by the appellants is allowed.
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HANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED
O (R.R&Z)TE/L)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s Rasna Pvt. Ltd.,

Opp. Sears Tower, Gulbai Tekra,
Ahmedabad ~380075 Ahmedabad
Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax., Ahmedabad-II.
3) The Additional Commissioner, C.Ex, Ahmedabad-II
@ 4) The Asst. Commr. Service Tax, Div-II, APM Mall, Ahmedabad Ahmedabad.
5) The Asst. Commissioner (System), Service Tax, Ahmedabad.

jﬁ%uard File.

7) P.A. File.
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